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About Us

• Together, CBIZ & MHM are a Top Ten accounting provider
• Offices in most major markets
• Tax, audit and attest and advisory services
• Over 2,900 professionals nationwide

A member of Kreston International 
A global network of independent 

accounting firms

MHM (Mayer Hoffman McCann P.C.) is an independent CPA firm that provides audit, review and attest services, and works closely with CBIZ, a business consulting, 
tax and financial services provider. CBIZ and MHM are members of Kreston International Limited, a global network of independent accounting firms.
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Before We Get Started…

• Use the control panel on the 
right side of your screen to:
• Change your audio mode between 

Computer Audio or Phone
• Submit questions
• Download handouts

• If you need technical assistance:
• Call support at 877-582-7011
• Email us at 

cbizmhmwebinars@cbiz.com
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CPE Credit

This webinar is eligible for CPE 
credit. To receive credit, you will 
need to answer polling 
questions throughout the 
webinar.

External participants will receive 
their CPE certificates via email 
within 15 business days of the 
webinar.
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Disclaimer

The information in this Executive Education Series 
course is a brief summary and may not include all 

the details relevant to your situation. 

Please contact your service provider to further 
discuss the impact on your business.
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Bill Smith is a managing director in the CBIZ National Tax Office. Bill 

monitors federal tax legislation and consults nationally on a broad range 

of foreign and domestic tax services for businesses and individuals.  He is 

frequently sought after by a myriad of media outlets to comment on the 

changing tax environment and its effects on companies and individuals.  

He has authored numerous tax articles, edits the CBIZ MHM InTouch

newsletter and federal Tax Alerts, and lectures on a broad range of tax 

topics across the country.

301.961.1943 • billsmith@cbiz.comWilliam M. Smith, Esq.
Managing Director, 

CBIZ National Tax Office

Presenters
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Nathan Smith is a Director in the CBIZ National Tax Office, bringing over 

20 years of experience in public accounting to provide technical support 

and strategic solutions for the firm’s tax practice. Nathan leads the 

development of practice aids and tactical approaches used in 

responding to industry and Federal tax developments in a variety of 

subject matter areas. Nathan also consults nationally to facilitate 

delivery of client service opportunities and solutions, contributes as an 

author and editor to the firm's tax thought leadership publications and 

assists with the development and implementation of national tax 

policies and procedures. 

727.572.1400 • nate.smith@cbiz.com

Nathan Smith, CPA
Director,

CBIZ National Tax Office

Presenters
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LEGISLATIVE
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Tax Reform Phase II

• Senate:
• Republicans – 53
• Democrats – 47 (includes two Independents)

• House of Representatives:
• Republicans – 198
• Democrats – 235
• Vacancies – 2

• Result in North Carolina 9th Congressional District not 
certified.

• Tom Marino (R – PA) resigned effective 1/23/19 (The 
state will have to hold a special election to fill his seat.)

• You do the math …
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ADMINISTRATIVE
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QBI Recap

• The 20% deduction is available to qualified trades or 
businesses, and to certain nonqualified trades or 
businesses if the owners meet an exception 
(discussed later)

• A qualified trade or business means any trade or 
business other than a “specified service trade or 
business” and other than the trade or business of 
being an employee
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QBI Recap

• The deduction is limited to the greater of 
• (a) 50% of W-2 wages (including bonuses, elective deferrals, and 

deferred compensation), or 
• (b) 25% of W-2 wages plus 2.5% of qualified property (UBIA –

unadjusted basis immediately after acquisition).
• W-2 wages do not include amounts that are not properly allocable to 

qualified business income. 
• Proposed Regulations clarified:

• Wages of a shareholder/employee of an S corporation included
• Guaranteed payments excluded

• Inequity between partnerships and S corporations. 
• Eligible W-2 wages are allocated to shareholders and partners in the 

same proportion as the original deduction for such wages
• Expect anti-abuse regulations for related party and sale-leaseback 

transactions
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QBI Recap

• Qualifying property is limited to tangible property 
held by, and available for use in, a qualifying pass-
through trade or business

• The property can be included in this calculation each 
year until its depreciation period has ended (a special 
10-year minimum depreciation period is deemed to 
exist solely for this purpose when the MACRS period 
ends earlier than such a 10-year period). 

• If the property is no longer held by, or available for 
use in, the qualifying trade or business (for example it 
is sold) it can no longer be used in the calculation
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QBI Recap

• Certain lower income taxpayers are exempt from the 
50% W-2 wage limitation, the 25% W-2 wages plus 
2.5% qualifying property limitation, and the specified 
service trades or businesses limitation

• Taxpayers with taxable income less than $157,500 
($315,000 for joint returns) are fully exempt

• Taxable income over the threshold amounts will result 
in a phase out of the exemption, with the limitations 
being fully applicable for taxpayers whose income 
exceeds $207,500 ($415,000 for joint returns)
• The amounts are indexed for inflation
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QBI Recap

Specified service trade or business
• Any trade or business involving the performance of 

services in the fields of health, law, accounting, 
consulting, athletics, financial services, brokerage 
services, or any trade or business where the principal 
asset of such trade or business is the reputation or 
skill of one or more of its employees or owners, or 
which involves the performance of services that 
consist of investing and investment management 
trading, or dealing in securities, partnership interests, 
or commodities
• Engineering and Architectural services excluded 

(fully eligible)
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Final QBI Deduction Regulations 

• The IRS released the highly-anticipated final regulations for the 
Qualified Business Income (QBI) deduction under section 199A 
on January 18. While making numerous clarifications to the 
earlier proposed regulations, the final regulations also make 
several major changes. 

• Major changes include 
• rules pertaining to the aggregation election at the entity 

level, and
• the determination of unadjusted basis immediately after 

acquisition (UBIA) of qualified property involved in 
carryover basis transactions. 

• The final regulations apply to taxable years ending after the 
date the regulations are published in the federal register (i.e., a 
date subsequent to 2018). However, taxpayers are permitted 
to rely upon the final regulations (or the earlier proposed 
regulations) for taxable years ending in calendar year 2018.
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20% QBI Deduction: Aggregation – Proposed Regs

• Aggregation between similar businesses allowed

• Common control and common activity tests must be met 
at the entity level

• Decision to aggregate or not made at individual level

The aggregation rules provide a taxpayer friendly result that 
allows taxpayers to receive the maximum possible benefit 
of the QBI deduction even if non-tax factors led to a multi-
entity structure that would have produced a lower 
deduction were the entities considered separately. 
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20% QBI Deduction: Aggregation – Proposed Regs

• To aggregate:
• Each entity must be a “trade or business”
• The same person or group of persons must constitute 

majority ownership of each entity and entities must 
have same taxable year

• None of the entities may be an SSTB
• At least 2 of the following factors must be met:

• Businesses provide similar products and services
• Businesses share common facilities or personnel
• Businesses are operated in coordination with each other
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Aggregation – Final Regs

Ownership test must include last day of the tax year
• The proposed regulations provided rules that allow a taxpayer 

to aggregate trades or businesses based on a 50-percent 
ownership test, which must be maintained for a majority of the 
taxable year. 

• The final regulations clarify that majority of the taxable year 
must include the last day of the taxable year.

• Not every person involved in the ownership determination 
needs to own an interest in every trade or business, as long as 
one person or group of persons holds a 50 percent or more 
ownership interest in each trade or business

• The same person or group of persons, directly or by attribution 
through sections 267(b) or 707(b) (including C corporations), 
are considered for 50 percent or more ownership of each trade 
or business.  
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Aggregation – Final Regs

De minimis SSTB is not SSTB and can therefore 
aggregate.
• A trade or business with gross receipts from a 

specified service activity below the de minimis 
thresholds described in Regulations section 1.199A-
5(c)(1) is not treated as an SSTB, and therefore may 
be aggregated under the rules described in 
Regulations section 1.199A-4.
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Aggregation – Final Regs

Aggregation now allowed at the entity level.
• An RPE can aggregate TOBs it operates directly or 

through lower-tier RPEs. 
• Reported by the RPE and by all owners of the RPE. 
• An individual or upper-tier RPE must maintain the 

lower-tier RPE’s aggregation (can’t separate). 
• An individual or upper-tier RPE may aggregate 

additional TOBs with the lower-tier RPE’s aggregation if 
the rules of Regulations section 1.199A-4 are otherwise 
satisfied.
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Aggregation – Final Regs

Aggregation allowed in later years if not made in first 
eligible year.
• A taxpayer who fails or chooses not to aggregate in 

Year 1 can still choose to aggregate in Year 2 or other 
future year 
• Cannot make aggregation decision on an amended 

return (no “hindsight”).
• However, IRS permits initial aggregations to be made on 

amended returns for the 2018 taxable year due to 
confusion
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Netting – Proposed Regs

• Netting takes place at the individual level
• Taxpayers must apply wage and property limitations 

to each profitable business separately, but loss 
businesses must have such losses netted against 
profit businesses before applying wage and property 
limits to the profit businesses

• Wages and property allocable to loss entities is not 
included when calculating these limits for the profit 
businesses

• No major changes in Final Regs
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Trusts – Proposed Regs

• Many tax planners advocated a strategy of creating 
multiple trusts to avoid the 199A limitations

• The proposed regulations barred this if the goal of the 
multi-trust structure is the avoidance of tax (i.e., only 
to maximize the deduction). 
• Special rules also prevent a different planning idea
• IRS permitted to treat multiple trusts as a single trust
• Applies existing rules to do so

#cbizmhmwebinar 26Questions? Email cbizmhmwebinars@cbiz.com

Trusts – Final Regs

A single trust can be disregarded under trust anti-
abuse rule.
• The trust anti-abuse rule is designed to thwart the 

creation of even one single trust with a principal 
purpose of avoiding, or using more than one, 
threshold amount. 

• If such trust creation violates the rule, the trust will 
be aggregated with the grantor or other trusts from 
which it was funded for purposes of determining the 
threshold amount for calculating the deduction under 
section 199A.
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Trusts – Final Regs

Trust taxable income determined after distribution 
deduction
• For purposes of determining whether a trust or estate 

has taxable income that exceeds the threshold 
amount, the taxable income of the trust or estate is 
determined after taking into account any distribution 
deduction under sections 651 or 661.
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Operational rules – Final Regs

No material participation standard
• Clarified that passive owners eligible for QBI Deduction
Rental trade or business factors
The determination of a section 162 trade or business (TOB) for a 
rental real estate activity might include, but are not limited to 

• (i) the type of rented property (commercial real property versus 
residential property), 

• (ii) the number of properties rented, 
• (iii) the owner’s or the owner’s agents day-to-day involvement, 
• (iv) the types and significance of any ancillary services provided 

under the lease, and 
• (v) the terms of the lease (for example, a net lease versus a 

traditional lease and a short-term lease versus a long-term lease).
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Operational rules – Final Regs

Rental TOB new safe harbor
• Notice 2019-07: new safe harbor test to determine whether 

a rental real estate enterprise may be treated as a trade or 
business for purposes of the QBI deduction. 
• At least 250 hours of services are performed each taxable year 

with respect to the enterprise; 
• Separate books and records and separate bank accounts are 

maintained for the rental real estate enterprise; and
• The property is not leased under a triple net lease or used by 

the taxpayer (including an owner or beneficiary of a relevant 
pass-through entity [RPE]) as a residence for any part of the 
year under section 280A.
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Operational rules – Final Regs

Rental TOB new safe harbor
• The final regulations retain the rule in the proposed 

regulations to extend TOB status to the rental or 
licensing of tangible or intangible property to a related 
trade or business. 
• Limited to when related party is an individual or an RPE –

Not a C corporation.
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Operational rules – Final Regs

Determination of multiple TOBs within same entity
• The final regulations clarify that multiple TOBs will 

generally not exist within an entity unless 
• Different methods of accounting could be used for each 

trade or business under Regulations section 1.446-1(d) 
(pertaining to the ability to maintain different methods 
of accounting for each TOB).
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UBIA – Final Regs

• UBIA of partnership to be allocated under section 
704(b) 

• UBIA basis haircut in carryover basis transactions 
eliminated 

• UBIA adjustments under section 743 and section 734 
clarified 

• UBIA is zero if assets were sold in disposition of TOB 
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Losses – Final Regs

Disallowed losses considered on a FIFO basis
• Previously disallowed losses or deductions (including 

under sections 465, 469, 704(d), and 1366(d)) 
allowed in the taxable year are taken into account for 
purposes of computing QBI 
• Must be incurred in a taxable year beginning after Jan. 

1, 2018, and 
• Losses “used” in order from the oldest to the most 

recent on a FIFO basis.
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Section 1231 – Final Regs

1231 gain/loss character traced back to TOB
• Any item of capital gain or loss, including any item 

treated as one of such items (such as gains or losses 
under section 1231) are not taken into account as a 
qualified item of income, gain, deduction, or loss in 
computing QBI. 

• Under section 1231, a taxpayer nets all of its section 
1231 gains and losses from multiple trades or 
businesses before determining their ultimate 
character, and the character tracks back to the trade 
or business that disposed of the asset.
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Specified Service Trades or Businesses – Proposed Regs

• Proposed regulations in §1.199A-5 provide 
definitional guidance in determining what ancillary 
services fall within or beyond the enumerated list of 
Service Professions in §199A(d)(2).

• The catch-all phrase “any trade or business where the 
principal asset of such trade or business is the 
reputation or skill of one or more of its owners or 
employees” was narrowly defined in 
(§1.199A-5(b)(2)(xiv))
• Solely tied to a person who receives licensing, 

endorsement, or appearance fees
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Specified Service Trades or Businesses – Final Regs

Franchisor business generally not SSTB.
• A franchisor will not be considered to be an SSTB based 

solely on the selling of a franchise in a listed field of 
service.

Assisted living facilities not necessarily SSTB.
• Skilled nursing, assisted living, and similar facilities 

provide multi-faceted services to their residents.  
• Whether the facility is in the trade or business of 

performing services in the field of health requires a facts 
and circumstances inquiry. A new example at Regulations 
section 1.199A-5(b)(3)(ii), Ex. 2 is provided to depict this 
type of situation when a SSTB does not exist.  Example 
emphasizes that facility did not employ doctors, nurses or 
other “tainted” health care professionals
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Specified Service Trades or Businesses – Final Regs

Pharmaceutical sales by pharmacy not SSTB.
• The sale of pharmaceuticals and medical devices by a 

retail pharmacy is not by itself a trade or business 
performing services in the field of health.  

• However, some services provided by a retail 
pharmacy through a pharmacist are the performance 
of services in the field of health. 

• A new example at Regulations section 1.199A-
5(b)(3)(i), Ex. 1 is provided to depict this type of 
situation when a SSTB exists.
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Specified Service Trades or Businesses – Final Regs

Health services determination factors updated.
• Proximity to patients is not a necessary component of 

providing services in the field of health. 
• Removed the requirement that medical services be 

provided directly to the patient. 
• A new example at Regulations section 1.199A-5(b)(3)(iv), Ex. 

4 is provided to assist with this determination with respect 
to medical laboratory services, where in the particular 
situation a SSTB does not exist. 

• Another new example at Regulations section 1.199A-
5(b)(3)(iii), Ex. 3 is provided to assist with this determination 
with respect to specialty surgical centers, where in the 
particular situation a SSTB does not exist.  Again no health 
care professionals as employees
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Specified Service Trades or Businesses – Final Regs

Writers sometimes considered engaged in SSTB
• To the extent a writer is paid for written material (such as a 

song or screenplay) that is integral to the creation of the 
performing arts, the writer is performing services in the field of 
performing arts.

Sports team owners are engaged in SSTB
• While sports club and team owners are not performing athletic 

services directly, that is not a requirement of section 199A. 
Rather, section 199A looks to whether there is income 
attributable to a trade or business involving the performance 
of services in a specified activity, not who performed the 
services. Under the final regulations, a professional sports 
club’s operation of an athletic team is a trade or business of 
performing services in the field of athletics.
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Specified Service Trades or Businesses – Final Regs

Crack and pack anti-abuse rule does not apply to third party 
goods/services
• Proposed regulations:  TOB that provides more than 80 percent 

of its property or services to an SSTB is treated as an SSTB if 
there is 50 percent or more common ownership of the trades 
or businesses. 

• Final regulations remove the 80 percent rule 
• No abuse concerns regarding the portions of goods or services 

provided to a third party. 
• If a trade or business provides property or services to an SSTB 

and there is 50 percent or more common ownership of the 
trade or business, only the portion of the trade or business 
providing property or services to the 50 percent or more 
commonly-owned SSTB will be treated as a separate SSTB with 
respect to related parties.
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Specified Service Trades or Businesses – Final Regs

Failing de minimis test for SSTB receipts has cliff effect.
• TOB with gross receipts of $25 million or less for the 

taxable year, a trade or business is not an SSTB if less than 
10 percent of the gross receipts of the trade or business 
are attributable to a specified service field. 

• The percentage is reduced to 5 percent in the case of 
trades or businesses with gross receipts in excess of $25 
million. 

• At Regulations section 1.199A-5(c)(3)(iii)(A), Ex. 1, the 
final regulations clarify and confirm that a cliff effect 
exists for purposes of the de minimis test on SSTB receipts 
within a larger non-SSTB business. 

• Under this example, the entire TOB is tainted as a SSTB 
when the de minimis test is not met.
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Qualified Transportation Fringe Benefits (QTFB)

• QTFB expenses are not deductible for amounts incurred and 
paid after Dec. 31, 2017 and through Dec. 31, 2025; however, 
QTFB amounts remain excludible from an employee's income.

• Impact on For Profit Companies
• IRS Notice 2018-99 establishes a method that will be deemed 

reasonable for taxpayers to identify expenses pertaining to 
parking benefits provided to employees

• Expenses pertaining to leased or owned parking facilities are 
included under IRS Notice 2018-99
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Qualified Transportation Fringe Benefits (QTFB)

• Impact on Not For Profit Companies
• Fringe benefits which are not deductible under the TCJA (such as QTFB 

expenses) also increase income subject to UBIT
• IRS Chief Counsel:  increasing wages paid to “employees [for parking] is 

still a QTFB, it is not additional compensation.“
• The additional income subject to UBIT is taxable at 21%
• Smaller NFPs face an additional challenge -- providing qualified 

transportation fringe benefits will result in the requirement to file Form 
990-T, "Exempt Organization Business Income Tax Return." 
• Previously these smaller NFPs did not have to file this form as they 

did not have income subject to UBIT. 
• Form is complex and can be daunting for those completing it for the 

first time
• Some practitioners have suggested that the IRS should issue 

guidance and a simplified form for NFPs filing solely due to the 
payment of QTFBs.
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JUDICIAL
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The Continuing Saga of IRA Cases

• In the 1st Quarter of 2017 EOW, we reported on Summa Holdings, Inc. v. 
Comm’r, 6th Cir., 2017-1 USTC ¶50,155, rev. TC Memo 2015-119 

• The Tax Court improperly held that the parent of a closely held 
manufacturing group’s payments to a Domestic International Sales 
Corporation (DISC) were not commissions and that the dividends the DISC 
paid to its Roth IRA shareholders were excess contributions. 

• The parent used the DISC and Roth IRAs for their congressionally 
sanctioned tax-minimizing purposes. 

• There was no basis for recharacterizing the transactions or the law’s 
application to them. 

• Moreover, while the IRS’s claim that the purpose of the transaction was to 
funnel money into the Roth IRAs without triggering the contribution limits 
was true, the substance-over-form doctrine did not authorize the IRS to 
undo a transaction just because taxpayers undertook it to reduce their tax 
bills.
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The Continuing Saga of IRA Cases

•Summa only involved the deduction for the 
DISC commissions paid to the DISC 
indirectly.

• It did not cover 
• The imputed contribution to the Roth IRAs 

(which was under the jurisdiction of the 
First Circuit, where the two beneficiaries of 
the Roth IRAs lived) or 

• The constructive dividend to the related 
supplier's shareholder (which was litigated 
in the Second Circuit, home of the majority 
owner of the related supplier stock).
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The Continuing Saga of IRA Cases

In the 1st Quarter of 2018, we reported on two other 
decisions
• On April 6, 2018, in a split decision (two to one) in 

Beneson v. Comm’r, the First Circuit Court of Appeals 
sided with the Sixth Circuit’s rationale and found 
that there was no excess contribution to the Roth 
IRAs, meaning that the DISC dividend income was 
properly received by the Roth IRAs as dividend 
income indirectly from the DISC involved. 

• Thus there was no excise tax on an excess 
contribution.

• The Court held that if there was a hole in the dike, “it 
[is] one that calls for the application of the 
Congressional thumb, not the court's.”
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The Continuing Saga of IRA Cases

• But before Benenson was decided, the Tax Court held for the 
IRS in Mazzei v Comm’r, 150 T.C. No. 7 (March 5, 2018) (12-4 
Opinion, with the dissent featuring the return of Caligula!)

• FSC Commissions were disallowed under substance over form 
principles and the amount disallowed could be treated as an 
excess contribution to the Roth IRAs
• Rejected original Summa analysis that the DISC Roth IRA 

structure was in itself abusive and that the Service could ignore 
the DISC commissions for federal income tax purposes

• Based decision on unique “shared FSC” structure whereby a 
single foreign sales corporation could sell interests in that 
corporation to different investors and each investor would be 
deemed to effectively hold his own FSC

• Focused solely on the acquisition of the FSC stock from the 
shared FSC as being not fairly valued and therefore subject to a 
substance over form analysis
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The Continuing Saga of IRA Cases

Benenson v Comm’r, 2019-1 U.S.T.C. ¶50,101 (2nd Cir. 
Dec. 14, 2018)
• Second Circuit ruled unanimously that the DISC 

commissions were actual deductions to Summa 
followed by DISC dividend distributions to the DISC 
holding company.

• Therefore, there was no constructive dividend to 
Summa’s shareholders.

• While the Government could still ask for Supreme 
Court review, it is unlikely that will happen.
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The Continuing Saga of IRA Cases

• The Mazzei decision actually is highly supportive of the 
DISC/Roth structure in many respects.
• Tax Court rejected the concept that it put forth in Summa 

that the DISC Roth IRA structure was in itself abusive and 
that the Service could ignore the DISC commissions for 
federal income tax purposes.

• Court focused solely on the acquisition of the FSC stock 
from the shared FSC as being not fairly valued and 
therefore subject to a substance over form analysis as to 
who actually owned the FSC stock.

• With virtually no exceptions all the DISC’s owned by the 
Roth IRAs are formed by the Roth IRA. There is no 
purchase, only a tax free exchange. The Mazzei decision 
recognized this distinction. Thus the Mazzei rationale 
would support DISC ownership in this situation.
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Namakian v. Comm’r, TC Memo 2018-200

• Taxpayer failed to timely file his Federal income tax returns and to make 
estimated tax payments for tax years 2005 through 2013.

• Income dropped from over $400,000 per year prior to 2007 to between 
$120K-$200K from 2011-2013.

• This caused stress and anxiety, which were exacerbated by his mother-in-
law passing away in February 2011 (during this time his wife was 
preoccupied attending to her mother) and in 2014 his father-in-law passed 
away.

• In February 2013 Taxpayer was diagnosed with stress-induced anxiety and 
depression; his symptoms included insomnia and an inability to retain 
focus. He made a full recovery after a year of medical intervention.

• Taxpayer challenges respondent's determination not to abate the additions 
to tax under section 6651(a)(1) and (2) (failure to file and failure to pay) for 
2011, 2012, and 2013 and under section 6654 (failure to pay estimated tax) 
for 2012 and 2013.
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Namakian v. Comm’r, TC Memo 2018-200

Section 6651(a)(1):  Failure to File
• Taxpayer Arguments

• Stress he faced from his financial setbacks 
• Deaths of his mother-in-law and father-in-law
• Uncertainty about the outcome of his Tax Court cases relating to his 

2007 and 2008 tax years
• Court Rebuttal

• Reasonable cause may exist if the taxpayer's or a family member's 
illness or incapacity prevents the taxpayer from filing his or her tax 
return, but not if the taxpayer is able to continue his or her business 
affairs despite the illness or incapacity.

• A taxpayer's selective inability to meet his tax obligations when he 
can conduct normal business activities does not excuse his late filing 
or failure to file.
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Namakian v. Comm’r, TC Memo 2018-200

Section 6651(a)(1):  Failure to File
• Court Rebuttal

• Taxpayer was not incapable of carrying on his normal business 
activities during the periods in question. To the contrary, he earned 
significant income during these periods.  Consequently, his financial 
setback (which had been ongoing since at least 2007), the deaths of 
his mother-in-law and father-in-law, or his anxiety and depression 
did not constitute reasonable cause for failing to file his 2011, 2012, 
and 2013 returns on time 

• Pendency of litigation, even where the decision for an earlier year 
may affect the determination of a taxpayer's liability for a later year, 
is not reasonable cause for failure to timely file. 

• Taxpayer’s pattern of chronic noncompliance—going back to at least 
2005—in failing to file his returns on time weighs against a finding of 
reasonable cause
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Namakian v. Comm’r, TC Memo 2018-200

Section 6651(a)(2):  Failure to Pay
• Court

• Taxpayer must have “made a satisfactory showing that he exercised 
ordinary business care and prudence in providing for payment of his 
tax liability and was nevertheless either unable to pay the tax or 
would suffer an undue hardship * * * if he paid on the due date.”

• Taxpayer’s decline in income does not suggest that Taxpayer was 
incapable of paying his tax liabilities

Section 6654:  Failure to Pay Estimated Tax
• Court

• Unlike section 6651(a)(1) and (2), section 6654 contains no provision 
relating to reasonable cause and lack of willful neglect

• Taxpayer has failed to demonstrate that any exception pursuant to 
section 6654(e) applies
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Ford v. Comm’r, TC Memo 2018-8; aff’d (6th Cir. 2018)

Tax Court:
• Taxpayer was not allowed to deduct the losses associated with her 

music club because she did not intend to profit from the club. 
• No expertise in club ownership
• Maintained inadequate records and disregarded expert business advice
• Casually accepted the club’s perpetual losses and made no attempt to 

reduce expenses, increase revenue, or improve the club’s overall 
performance

• Taxpayer earnestly devoted time and energy to her club but was 
primarily motivated by personal pleasure, not profit 

• Used the club’s losses to offset her trust and capital gain income 
• Owning the club allowed the taxpayer to further the careers of 

emerging songwriters, offered the taxpayer weekly opportunities to 
interact with country music fans and satisfied her love for promoting 
country music.
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Ford v. Comm’r, TC Memo 2018-8; aff’d (6th Cir. 2018)

Sixth Circuit:
• “Find a job doing something you love.” Perhaps that is sound advice. 

But deducting business losses from your taxes when you are not 
trying to profit from the business you love is not a sound strategy.

• Treas. Reg. §1.183-2(b) provides nine factors to consider:
• (1) the “[m]anner in which the taxpayer carries on the activity”; 

(2) “[t]he expertise of the taxpayer or his advisors”; (3) “[t]he 
time and effort expended by the taxpayer in carrying on the 
activity”; (4) the “[e]xpectation that assets used in activity may 
appreciate in value”; (5) “[t]he success of the taxpayer in carrying 
on other similar or dissimilar activities”; (6) “[t]he taxpayer's 
history of income or losses with respect to the activity”; (7) “[t]he 
amount of occasional profits, if any, which are earned”; (8) “[t]he 
financial status of the taxpayer”; and (9) “[e]lements of personal 
pleasure or recreation.”
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